United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia 


OCTOBER TERM, 1913. 


No. *2588 


56 


No. 14, SPECIAL CALENDAR. 


THE UNITED STATES EX RELATIONE THE LINN & 
LANE TIMBER COMPANY, APPELLANT, 

vs. 

FRANKLIN Iv. LANE, . ECRETARY OF THE INTERIOR, 
AND FRED DENNETT, COMMISSIONER OF THE GEN¬ 
ERAL LAND OFFICE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED AUGUST 18, 1913. 
PRINTED SEPTEMBER 20, 1913. 





Court of Appeals of the District of Columbia 

OCTOBER TERM, 1913. 

No. 2588. 


No. 14, SPECIAL CALENDAR. 


THE UNITED STATES EX RELATIONE THE LINN & 
LANE TIMBER COMPANY, APPELLANT, 

V8. 

FRANKLIN K. LANE, IECRETARY OF THE INTERIOR, 
AND FRED DENNETT, COMMISSIONER OF THE GEN¬ 
ERAL LAND OFFICE, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print 


Caption. a 1 

Petition for mandamus. 1 1 

Exhibit “A”—Letter, January 4, 1905. 15 9 

“B”—Letter, January 6, 1905. .. 9 

“C”—Letter, April 21, 1906. 17 10 

“D”—Appeal from Land Office. 18 11 

Rule to show cause. 21 13 

Marshal’s return. 22 13 

Respondent’s answer. 22 13 

Demurrer..*. 26 15 

Order substituting defendant. 27 16 

Order overruling demurrer . 27 16 

Election of petitioner to stand upon demurrer; rule to show cause 

discharged; petition dismissed; appeal. 28 16 

Memoranda: Time to tile transcript of record extended. 29 17 

$50 deposited in lieu of appeal bond. 29 17 

Designation for transcript of record. 29 17 

Relator’s assignment of error. 30 jg 

Memoranda: Time to file transcript of record further extended. 30 18 

Clerk’s certificate. 31 lg 

• • 


Judd & Detweilkr (Inc.), Printers, Washington, D. C., September 22, 1913. 
























[n the Court of Appeals of the District of Columbia. 


No. 2588. 

The United States ex Relatione The Linn & Lane Timber Co., 

Appellant, 

vs. 

Franklin Iv. Lane, Secretary, &c., et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 54366. 

The United States ex Relatione The Linn & Lane Timber 

Company, Petitioner, 
vs. 

Franklin K. Lane, Secretary of the Interior, and Fred Dennett, 
Commissioner of the General Land Office, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Petition for Mandamus. 

Filed February 9, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54366. 

* 

The United States ex Relatione The Linn & Lane Timber 

Company, Petitioner, 

vs. 

Walter L. Fisher, Secretary of the Interior, and Fred Dennett, 
Commissioner of the General Land Office. 

To the Supreme Court of the District of Columbia: 

Your petitioner, the Linn and Lane Timber Company, respect¬ 
fully represents: 

L That the relator, the Linn and Lane Timber Company, is a 

1—2588a 
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corporation, duly organized and existing under the laws of the State 
of Minnesota and authorized to transact business and acquire real 
estate in the State of Oregon; that the relator files this petition in its 
own right. 

2. That the respondent, Walter L. Fisher, is a citizen of the United 
States temporarily residing in the District of Columbia, and that said 
respondent is the duly appointed, qualified and acting Secretary of 
the Interior of the United States and is made a party hereto as such 
Secretary of the Interior of the United States. 

3. That the respondent, Fred Dennett, is a citizen of the United 
States, temporarily residing in the District of Columbia, and that 
said respondent is the duly appointed, qualified and acting Com¬ 
missioner of the General Land Office of the Department of 

2 the Interior of the United States, and is made a party hereto 
as such Commissioner of the General Land Ofiice of the De¬ 
partment of the Interior of the United States. 

4. That on the 21st day of September, 1898, at the United States 
Land Office at Roseburg, Oregon, one Samuel D. Pickens, l>eing duly 
qualified under the homestead laws of the United States Revised 
Statutes Sections 2289 to 2303 inclusive and amendments thereof 
and regulations thereunder, made a certain homestead entry under 
said homestead laws known as Homestead Entry, Number 9203, 
also Number 05385, for certain public lands open to homestead 
entry in the State of Oregon designated by the United States public 
land surveys as Lots 1 and 2 and the S/2 of the NE/4 of Section 10, 
Township 14 South, Range 2 East. Will/amette Meridian in Linn 
County, in the Roseburg Land Distinct. Oregon; that the said Samuel 
D. Pickens lived upon, cultivated and improved said lands in good 
faith in the degree and for the period required hv said homestead 
laws and regulations thereunder; that on the 29th day of August. 
1904, at the United States Land Office at Roseburg, Oregon, under 
said homestead laws and regulations thereunder, the said Samuel D. 
Pickens submitted final proof and paid the lawful fees; that on the 
9th day of November, 1904, the said Officers of the Roseburg Land 
Office duly qualified and authorized, examined said final proof and 
rendered a judgment thereon accepting said proof as sufficient and 
satisfactory, and accepted said fees and did issue and forward to the 
Commissioner of the General Land Office the final Receiver’s Receipt 
Number 8520. and did deliver to said Samuel D. Pickens a duplicate 

of said final Receiver’s Receipt, all in accordance with said 

3 laws and regulations. 

5. That on the 3rd day of May, 1907, the said Samuel D. 
Pickens and wife did in good faith by warranty deed alienate and 
convey for valuable consideration said land unto one William R. 
Mealey who received said conveyance in good faith for valuable con¬ 
sideration with no notice of any alleged defects or irregularity; that 
on the 11th day of May, 1907, the said William R. Mealey and wife 
by warranty deed did in good faith for valuable consideration alienate 
and convey said land to one Enoch Oren who received said convey¬ 
ance in good faith for valuable consideration with no notice of any 
alleged defect or irregularity; That on November 20th, 1907, the 


FRANKLIN K. LANE, SECRETARY, ETC., ET AL. 


3 


said Enoch Oren and wife by quit claim deed did in good faith and 
for valuable consideration alienate and convey said land to one 
Charles A. Smith who received said conveyance in good faith for 
valuable consideration with no notice of any alleged defect or irregu- 
laritv; that on the 3rd day of Mav, 1910, the said Charles A. Smith 
by warranty deed conveyed and alienated said land to the Linn and 
Lane Timber Company, the relator herein; that the said Linn and 
Lane Timber Company purchased said land in good faith for valu¬ 
able consideration from transferees of said Samuel 1). Pickens; that 
said transferees had no knowledge of any defect, invalidity, irregu¬ 
larity, protest, contest or proceeding of any nature whatsoever; that 
said land is now of great value, viz., of a value exceeding $5000; that 
the said Linn and Lane Timber Company is possessed and now holds 
of right the duplicate of said Receiver’s Receipt Number 8520; that, 
under the rules and regulations of the Department, patents to public 
lands are delivered to the holder of the duplicate Receiver’s 

4 Receipt upon the surrender thereof. 

0. That by Section 7 of the Act of Congress approved 
March 3, 1891, (26 U. S., Statutes At Large, Page 1099) it was 
enacted as follows: 

“That whenever it shall appear to the Commissioner of the General 
Land Office that a clerical error has been committed in the entrv of 
any of the public lands such entry may be suspended, upon proper 
notification to the claimant, through the local land office, until the 
error has been corrected; and all entries made under the preemption, 
homestead, desert-land, or timber-culture laws, in which final proof 
and payment may have been made and certificates issued, and to 
which there are no adverse claims originating prior to final entry 
and which have been sold or incumbered prior to the first day of 
March, eighteen hundred and eighty-eight, and after final entry, to 
bona fide purchasers, or incumbrancers, for a valuable consideration, 
shall unless upon an investigation by a Government Agent, fraud on 
the part of the purchaser has been found, be confirmed and patented 
upon presentation of satisfactory proof to the Land Department of 
such sale or incumbrance; Provided, That after the lapse of two years 
from the date of the issuance of the receiver’s receipt upon the final 
entry of any tract of land under the homestead, timber-culture, 
desert-land, or pre-emption laws, or under this act, and when there 
shall be no pending contest or protest against the validity of such 
entry, the entryman shall be entitled to a patent conveying 

5 the land by him entered, and the same shall be issued to him; 
but this proviso shall not be construed to require the delay 

of two years from the date of said entry before the issuing of a 
patent thereof.” 

7. That on November 9, 1906 two years had expired from the 
issuance of the final Receiver’s Receipt upon final entry of the said 
Samuel I). Pickens; that on said November 9, 1906, the relator is 
informed and believes and therefore avers there was pending no 
contest, no protest and no proceeding whatsoever charging any in¬ 
validity or irregularity in the Receiver’s Receipt or in the entry 
of Samuel D. Pickens; that on November 9, 1906, or at any time 
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prior thereto the relator is informed and believes and therefore avers 
no contest, no protest, and no proceeding of any nature charging any 
invalidity or irregularity in the final Receiver's Receipt or the entry 
of Samuel L). Pickens had been initiated either by the United States 
or by any person whatsoever; that on November 9, 1906, the relator 
is informed and believes and therefore avers no charge of invalidity 
or irregularity had been made against the entry of Samuel D. 
Pickens by the United States or any person whatsoever; that on 
November 9, 1906, the dutv of the Secretary of the Interior and of 
the Commissioner of the General Land Office or either of them by 
themselves or through their officers or agents to issue a patent to the 
said land became fixed and vested; that the duty to issue said patent 
has existed since said date of November 9, 1906, and doth still 
continue. 

8. That on December fflst, 1904, and January 1st, 1905 an 
6 inspector of the Department of the Interior of the United 
States, one Greene telegraphed to the Secretary of the In¬ 
terior two messages: that the contents of the said messages are to 
the relator unknown: that the relator is informed and believes and 


therefore avers, that neither of said telegrams mentions the entry 
of Samuel D. Pickens or makes any charges affecting the inv 
or irregularity in said final Receiver’s Receipt or homestead entry 
of Samuel D. Pickens; that on January 4, 1905, the Secretary of the 
Interior issued an order to the Commissioner of the General Land 



Office; that a copy of said order of the Secretary of the Interior of 
January 4, 1905, is made a part of this petition and is attached here¬ 
with and is identified as Exhibit “A”; that said order of January 4, 
1905 directs among other things the suspension of patents for all 
entries in a large area of the State of Oregon; that said order makes 
no charge of any invalidity or irregularity in the final Receiver’s 
Receipt or entry of Samuel D. Pickens; that said order does not 
mention said entrv of said Samuel D. Pickens. 


9. That on January 6. 1905 one George F. Pollock, Chief of 
Special Service Division of the General Land Office issued an order 
approved by one, W. A. Richards, Commissioner of the General 
Land Office; that a copy of said order of January 6, 1905 is made 
a part of this petition and is attached herewith and is identified as 
Exhibit “B,” that said order directs among other things that action 
looking toward the patenting of all entries within certain areas in 
the State of Oregon be suspended; that said order does not make 
any charge of any invalidity or irregularity of the said final cer¬ 
tificate or homestead entry or Samuel D. Pickens; that said order 
does not specifically mention said final certificate or home- 
7 stead entry of Samuel D. Pickens. 

10. That on April 21, 1906, the Secretary of the TnterioT 
issued an order; that a copy of said order of April 21, 1906 is made 
a part of this petition and is attached herewith and identified as 
Exhibit “C”; that said order directs the Commissioner of the General 
Land Office to issue patents in certain cases affected by the order of 
January 4, 1906, provided said entries are favorably reported upon 
by special agents, and the proofs aTe regular and free from protests 
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and other objections; that said order does not make any charge of 
any invalidity or irregularity in the final Receiver’s Receipt or home¬ 
stead entry of Samuel I). Pickens nor does said order mention spe¬ 
cifically the entry of Samuel I). Pickens. 

11. That on November 21, 1906, the duty of the Secretary of 
the Interior under the proviso to Section 7 of the Act of March 3, 
1891 was to issue or cause to be issued patent upon said final Re¬ 
ceiver’s Receipt and entry of Samuel D. Pickens; that on November 
21, 1906 the Secretary of the Interior issued an order; that said 
relator is informed and believes that said order directs the early 
investigation of all entries suspended by said order of January 4, 
1905; that the relator is informed and believes and therefore avers 
that said order makes no charge of any invalidity or irregularity 
against the final Receiver’s Receipt or homestead entry of Samuel 
P. Pickens; that the relator is informed and believes that the order 
of November 21, 1906 is the first order or direction or step in the 
investigation of the final certificate and homestead entry of Samuel 
1). Pickens. That said order to investigate said entry or to take 

any action thereon other than to issue patent was in viola- 
8 tion of said duty and in disregard of said Act of Congress 

confirming said final Receiver’s Receipt and entry. 

12. That on September 17, 1908. the duty of the Secretary of the 
Interior, the Commissioner of the General Land Office or either of 
them or their officers and agents was to issue a patent to said land; 
That the said Secretary of the Interior, the Commissioner of the 
General Land Office their officers and agents had no jurisdiction to 
initiate, consider, prosecute, entertain, or decide any protest, charge, 
contest or proceeding subsequent to November 9, 1906; that not¬ 
withstanding said duty one special agent, to the relator unknown, 
on September 17, 1908, submitted a report to the Commissioner 
of the General Land Office; that under the rules and regulations 


of the Land Department said report is confidential; that the contents 
of said report are to the relator unknown; that the relator is in¬ 
formed and believes that said special agent made diverse allegations 
of invalidity and irregularity against said final Receiver’s Receipt 

and entrv of said Samuel D. Pickens. 

«/ 

13. That on August 17, 1909 while said duty to issue patent was 
subsisting the Commissioner of the General Land Office in violation 
of said duty, illegally and without jurisdiction commenced a pre¬ 


tended protest or contest proceedings by ordering his officers anu 
agents the Register and Receiver at Roseburg, Oregon to hold a 
hearing under the rules of practice of the Land Department and 


to require said Samuel D. Pickens to make answer to certain allega¬ 
tions made in said special agent’s report of September 17, 1908, 


to wit: 


First, that the entryman never established or maintained 
9 residence on the land. Second, that he failed to cultivate the 


land. Third, that he did not make the entry in good faith 
for a home but for the purpose of speculating in the valuable timber 
on the land. That said Register and Receiver of the Roseburg 
Land Office illegally and without jurisdiction obeyed said order and 
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directed said Samuel D. Pickens and his transferees to appear and 
make answer. 

14. That on January 27, 1910 in response to said direction the 
said Samuel 1). Pickens and his transferees or some of them did 


appear in person or by attorneys and did tile objections and motions 
against said illegal and pretended proceedings and did object and 
tile motions protesting against both the assumption of jurisdiction 
and the disregard of said duty of said officials duly qualified to issue 
patent; that said objections and motions were never acted upon by 
said Register and Receiver; that the said Samuel I). Pickens and 
said transferees by themselves and by witnesses did make answer to 
said charges and did disclose all facts relating to said final Receiver’s 
Receipt and entry and the compliance with the homestead law by 
Samuel I). Pickens; that on September 26, 1910 the said Register 
and Receiver under the regulations relating to contests and protests 
did render a judgment or decision upon the merits of said case in 
favor of said Samuel 1). Pickens and did hold that said charges of 


irregularity and invalidity had failed of proof and that said pro¬ 
ceedings should he dismissed. 

15. That on Februarv 6, 1911 it was the duty of the Commis- 
sioner of the General Land Office under the proviso to Section 7 of 
the Act of March 3, 1891, to issue patent upon the final Re- 
10 ceiver’s Receipt and entry of Samuel 1). Pickens; That in 
violation of said dutv the Commissioner of the General 


Land Office continued action upon said pretended protest or contest 
proceeding and on said date of February 6. 1911, without juris¬ 


diction, rendered a decision holding said final Receiver’s Receipt 



Office. 


16. That thereafter under the rules of practice of the Land De¬ 
partment the relator filed an appeal from said decision of the Com¬ 
missioner to the Secretary of the Interior: that on January 3, 1912, 
it was the duty of the Secretary of the Interior under the proviso 
to section 7 of the Act of March 3, 1891 to issue or to cause the 


issuance of patent upon the final Receiver’s Receipt and entry of 
Samuel D. Pickens; that in disregard of said duty the Secretary of 
the Interior on January 3, 1912 rendered a decision affirming said 
decision of the Commissioner of the General Land Office holding 
said final Receiver’s Receipt and entry for cancellation; that a copy 
of said decision is made a part of this petition and is attached here¬ 
with and identified as Exhibit “D.” 


17. That the relator has done all in his power under the regula¬ 
tions of the Land Department to cause the Secretary of the In¬ 
terior and the Commissioner of the General Land Office to issue 
patent as required by the proviso to Section 7 of the Act of March 
3, 1891; that during the pendency of the alleged and pretended 
contest or protest proceedings the relator, by liis attorneys, filed 
motions and written arguments and as allowed by the rules of prac¬ 
tice made oral argument calling the attention of the Secre- 
11 tary of the Interior and the Commissioner of the General 
Land Office to their duty under said statute; that the relator 
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has at all times acted in the utmost good faith and has diligently 
sought to protect his rights and has prosecuted his case to a final 
decision before the Secretary of the Interior; that said decision is 
adverse to the relator ; that no writ of error or appeal lies from said 
decision. 

18. That the law provides no other adequate remedy in the 
premises whereby the relator can command or secure the issuance 
of said patent under the proviso of Section 7 of the Act of March 3, 
1891; that the relator has no adequate remedy at law other than as 
prayed herein; that unless respondents be commanded by this court 
to issue patent or cause said patent to be issued as prayed, herewith 
either by themselves or either of them or through their officers or 
agents by the execution of the order dated January 3, 1912, of the 
• respondent, Walter L. Fisher, through his Assistant Secretary Carmi 
A. Thompson, the said respondent Fred Dennett will cancel and 
forever destroy the aforesaid original final Receiver’s Receipt, Num¬ 
ber 8520 now in possession of said respondents and the entry evi¬ 
denced thereby and the evidence of relator's title to said tract of land 
will be forever lost to the irreparable damage of the relator; that the 
issuance of patent as prayed herein, does not deny to the respondent 
the right to exercise any lawful jurisdiction relating to the public 
lands of the United States and does not involve discretion conferred 
upon him by law relating to public lands, but that said proviso to 
Section 7 of said Act of Congress approved March 3, 1891. confers 
the right to said patent. 

12 Wherefore, the premises considered, petitioner prays: 

1. That a Writ of Mandamus be issued to the said Walter 
L. Fisher, Secretary of the Interior, and to the said Fred Dennett, 
Commissioner of the General Land Office commanding them to 
recall, vacate, revoke and erase or cause to be recalled, vacated, 
revoked and erased any and all orders, marks and notations can¬ 
celing or holding for cancellation, or purporting to cancel or to 
hold for cancellation said final Receiver’s Receipt, Number 8520 de¬ 
scribed in paragraph 4 of this petition and the entry evidenced there¬ 
by now in possession of said respondents. 

2. That said Writ of Mandamus may command said Walter L. 
Fisher, Secretarv of the Interior and Fred Dennett Commissioner of 
the General Land Office to issue or cause to be issued a patent for 
said lands described in paragraph 4 of this petition upon said entry 
and final Receiver’s Receipt described therein. 

3. That said Writ of Mandamus may command said Walter L. 
Fisher, Secretary of the Interior and Fred Dennett, commissioner of 
the General Land Office upon the issuance of said patent in accord¬ 
ance with this Writ to deliver or cause to he delivered to petitioner 
upon the surrender of the duplicate Receiver’s Receipt described in 
paragraph 4 of this petition the patent to the land described in said 
paragraph 4. 

4. That the said respondents make answer to the following in¬ 
terrogatory : 

Was any protest or contest proceeding, or any charge whatsoever 
made against said final Receiver’s Receipt and entry, or any pro- 
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eeedings of any nature whatsoever, directed against said entry 

13 within two years from the date of the issuance of said receipt 
or said entry? If yea, attach as part of your answer a copy 

or copies of such charge or proceedings. 

5. That respondents be required to produce in court telegrams 
dated December 31, 1904, and January 1, 1905 sent to the Secre¬ 
tary of the Interior by Inspector Greene referred to in paragraph 8 
of this petition and in Exhibit “A” and attach copies thereof as 
part of said answer. 

0. That the petitioner may have such other and further relief in 
the premises as the nature of the case may require and the court has 
power to grant. 

To which end the petitioner prays for process of subpoena against 
Walter L. Fisher, Secretary of the Interior and Fred Dennett, Com¬ 
missioner of the General Land Office, requiring them to appear 
and answer the exigencies of this petition. 

And petitioner will ever pray. 

LINN AND LANE TIMBER COMPANY. 
By C. A. SMITH, Its President. 

Attest: 

[corporate seal.] 

CHARLES L. TRAVERT, Its Secretary. 

CHARLES R. PIERCE, 

S. V. HAYDEN, 

Attorneys for Petitioner. 

14 Affidavit. 

State of Minnesota, 

County of Hennepin, ss: 

I do solemnlv swear that I am the President of the Linn and 
Lane Timber Company; that I am authorized and empowered to 
sign the name of said Company to the foregoing petition; that I 
have read the annexed petition and know the contents thereof; and 
that the statement of facts therein made as upon personal knowl¬ 
edge and those made as upon information and belief I believe to 
be true. 

C. A. SMITH. 


Subscribed and sworn to before me this 5th dav of February, 
1912. 

[seal.] LYMAN E. MINAR, 

Notary Public for Hennepin County. 

[seal.] 

Notary Public, Hennepin County, Minn. 

My commission expires July 8, 1914. 
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15 Exhibit “A.” 

15-16-1905. 

L. & R. R. Div. A. M. 

January 4, 1905. 

The Commissioner of the General Land Office. 

Sir: I enclose two telegrams of the 31st ultimo from Inspector 
Green in which he has requested the suspension of action looking 
to the approval for patent of all lieu land selections made by the 
parties named; also all entries of every character in certain desig¬ 
nated townships; also all entries enumerated in the joint report 
of Newhausen and Jones of June 30, 1904; also all scrip filings m 
the townships named, and cash entry No. 10,880 by Allie Hauser, 
and the immediate recall by wire of all patents in the local land 
offices covering the tracts mentioned in the telegrams. 

These telegrams relate to selections and entries in the State of 
Oregon. 1 also enclose a telegram from Inspector Greene dated 
the 1st inst. referring to the request in his telegrams above 
mentioned. 

I direct the immediate suspension of action in all cases and on 
all matters referred to by Inspector Greene in the telegrams, and 
that you recall bv wire all patents in the local land offices referred 
to in the telegrams. 

Very respectfully, 

(Signed) ‘ E. A. HITCHCOCK, Secretary. 
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“P.” 

G. F. P. 

J. W. H. 

Department of tiie Interior, 

General Land Office, 
Washington, D. C., Jan. 6, 1905. 


Chiefs of Division, General Land Office. 


D. 

K. 

p. 

Sirs: 

The 

Secretary directs 

J. 

F. 

Y. 

that 

action 

looking tow 

ards 

F. 

R. 

Y. 

patent 

“of 

all 

entries 

of 

O. 

A. 

B. 

every 

ch 

aracter” 

for all lands 

M. 

A. 

M. 

in the follov 

ring 

township 

>s in 

A. 

P. 

M. 

the State of Oregon be 

sus- 

E. 

S. 

E. 

pended: 





C. 

A. 

P. 







L. 

E. 

E. 

T. 

6 

S., 

R. 

28-29-30 

E. 

W 

. C. 

. H. 

T. 

7 

s., 

R. 

28-29-30 

E. 

S. 

W. 

N. 

T. 

8 

s., 

R. 

28-29-30 

E. 

AY 

. s. 

B. 

T. 

14 

s., 

R. 

2 3 4 

E. 



T. 

15 

s.., 

R, 

2 3 4 

E. 




Also 

all 

“scrip filings” in 

• 




T. 

21 

a, 

R. 

17-18-19 

E. 




T. 

22 

s., 

R. 

17-18-19 

E. 


“A”—J. N. N. 

“B”- 

“C”—A. C. S. 

“E”- 

“F”_ 

“G”—H. J. Gray. 
“H”—J. C. S. 
“K”—Edward 

Morldet. 
_ _ 

“M”- 

“N”—H. C. 

Potter. 

“R”—J. B. S. 
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Also all Lumber and Stone entries in: 
T. 23 S., R. 9-10-11 E. 

T. 24 S., K. 8- 9-10-11 E. 

T. 25 S., R. 9-10-11-12 E. 

T. 26 SL, R. 11-12-13 E. 

T. 28 S., R. 9-10 E. 

T. 29 S., R. 9-10 E. 


Very respectfully, 


GEORGE F. POLLOCK, 
Chief Special Service Division. 


Approved: 

W. A. RICHARDS, Commissioner. 

A. F. McC. 
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1861-1903. 

L. & R. R. Div. A. M. 

April 21, 1906. 

The Commissioner of the General Land Office. 

Sir: In a letter of the 5th instant to the Department you called 
my attention to Departmental letter of January 4, 1905, wherein 
you were directed that, until further orders, action should be with¬ 
held on all entries of any character in the La Grande, Roseburg and 
Lakeview land districts, Oregon, within certain described areas. 

You have now stated that special agents of your office have in¬ 
vestigated and favorably reported a number of such entries, and 
you have recommended that your office be authorized to pass to 
patent all entries in these districts which have been or may here¬ 
after be favorably reported to you by special agents, provided the 
proofs are in all respects regular and complete and free from 
protests and other objections. 

In accordance with your recommendation, you are hereby au¬ 
thorized to take the action above mentioned in the class of cases 
above set forth, and the Departmental order is hereby modified to 
that extent. 

Very respectfully, 

(Signed) 


E. A. HITCHCOCK, Secretary. 
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18 Exhibit “D.” 

Copy. 

Secretary's Office, 
Department of the Interior, 

F — 344. Washington, D. C., Jan. 3, 1912. 

“U.” 

Roseburg, 05385. 

Ex Parte Samuel D. Pickens, Entryman; Linn & Lane Timber 

Co., Transferee. 

Entry and Final Certificate Canceled. 

Affirmed. 

Appeal from the General Land Office. 

Samuel D. Pickens, entryman, and Linn and Lane Timber Com¬ 
pany, transferee, have appealed from the decision of the Commis¬ 
sioner of the General Land Office rendered February 6, 1911, re¬ 
versing the action of the local officers and holding for cancellation 
homestead entry, No. 9203, made by Samuel D. Pickens on Sep¬ 
tember 21, 1898, for lots 1 and 2 and E/2 NE/4, Sec. 10, T. 14 S., 
R. 2 E., Roseburg, Oregon, land district. 

Final proof upon this entry was submitted August 29, 1904, and 
certificate issued November 9, 1904. 

The land was withdrawn January 24, 1907, and reserved for the 
Cascade National Forest by proclamation of March 2, 1907. 

Pursuant to a special agent's adverse report against this entry 
notice issued, and in due course hearing was had before the local 
officers on February 10, 1910, upon the following charges: 

(1) That the entryman never established and maintained 

19 residence on the land. 

(2) That he failed to cultivate the land. 

(3) That he did not make the entry in good faith for a home 
but for the purpose of speculating in the valuable timber on the 
land. 

The decision of the local officers was rendered February 26, 1910, 
in favor of the entryman, and upon appeal in due course, as above 
noted, the same was reversed by the Commissioner, and the case is 
now before the Department on appeal. 

The record shows that the land in controversy was conveyed by 
Samuel D. Pickens and wife to William R. Mealey by warranty 
deed, dated and acknowledged May 3, 1907, and that said land was 
conveyed by William R. Mealey and wife to Enoch Oren by war- 
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ranty deed on May 11, 1907, and that the land was conveyed by 
said Oren to Charles A. Smith by quit-claim deed, executed on 
November 20, 1907. It also appears that Charles A. Smith was the 
president of the Linn and Lane Timber Company. 

At the hearing the Government was represented by special agent 
and the entry man appeared in person with counsel. The Linn and 
Lane Timber Company, transferee, and William R. Mealey and 
Enoch Oren, intermediate transferees, also appeared by the same 
attorney. It is not necessary to consider the presence in the case 
of other parties than the entrvman further than to say that after 
final certificate and before patent lias issued the transferee takes sub¬ 
ject to the rights of the entrvman in the land. Mary M. Shields et 
al. (35 L. P., 227) ; Hawley v. Piller (178 U. S., 476). 

Two main grounds of error are relied upon by appellants here. 
It is contended, first, that the entire proceedings are barred 

20 by Section 7 of the Act of March 3, 1891 (26 Stat. 1099), 
and second, that the Commissioner should be reversed upon 

the merits. 

Upon the first point it would seem sufficient simply to repeat what 
the Department has often said before, that the provision of the law 
relied on by appellants has no reference to proceedings by the 
United States and does not in any manner affect the conduct or 
action of the Land Department in examining and disposing of en¬ 
tries and final proof therein after the lapse of the two years men¬ 
tioned in the act: nor prevent the cancellation of entries and final 
certificates, and the refusal of patents, notwithstanding two years 
have elapsed since the issuance of final receipt. However, the record 
has been carefully examined and it fully appears therefrom, and the 
Department finds, that proceedings against this entry were initiated 
by the land department well within two years from the date of the 
issuance of the receiver’s receipt upon final entry, and that ^those 
proceedings and action thereunder continued up to and resulted in 
the holding of the entry for cancellation; and that those proceedings 
were sufficient both in form and substance to take the entry out of 
the operation of the said act even if the latter applied to the United 
States. 

Upon the merits the Commissioner found in substance as follows: 

It is clear from the evidence adduced at the hearing that the final 
proof testimony is false and fraudulent, and that the entrvman did 
not during the period covered by said proof actually reside upon 
the land and make it his home to the exclusion of one else- 

21 where as required by the homestead law. and the cultivation 
shown is not sufficient to satisfy the requirements of the 

law. There is no testimony to sustain the charge that the entry was 
made for the purpose of speculating in the timber thereon. 

A very careful reading of the final proof testimony, as well as that 
submitted at the hearing, leads the Department, in the light of all 
that is disclosed by the record and the argument of counsel, to con¬ 
clude that the decision appealed from is the only logical one and is 

fullv warranted. 

«/ 
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rhe decision appealed from is accordingly affirmed. 

(Signed) CARMI A. THOMPSON, 

Assistant Secretary. 


Rule to Show Cause. 

Filed February 9th, 1912. 

♦ ♦♦♦♦♦♦ 

Upon consideration of the petition in the above entitled cause, it 
is bv the Court this 9th dav of February, 1912, ordered that the re- 
spondents. Walter L. Fisher, Secretary of the Interior, and Fred 
Dennett, Commissioner of the General Land Office, show cause, if 
any they have, on or before tbe 12th dav of March, 1912, why the 
prayers of said petition should not be granted, and why the writ of 
mandamus should not issue as prayed; Provided, however, that a 
copy of this order be served upon each of said respondents on or 
before the 16th day of February, 1912. 

Bv the Court: 

WENDELL P. STAFFORD. Justice. 


22 Marshal's Return. 

Served copy of within rule to show cause on defendants as fol¬ 
lows: Walter L. Fisher, Secretary of the Interior by service on 
Carmie Thompson, acting Secretary; Fred Dennett, Commissioner 
of the General Land Office, personally. Feb'v 9, 1912. 

AULICK PALMER, Marshal. 

S. 

Respondents' Anstver. 

Filed March 7, 1912. 

♦ * * * * * * 

Come now, Samuel Adams, First Assistant Secretary of the In¬ 
terior, and in the absence of the Secretary, Acting Secretary of the 
Interior, and Fred Dennett, Commissioner of the General Land 
Office, and in answer to the rule to show cause in the above-entitled 
action, say: 

Bv sections 441 and 453 of the Revised Statutes of the LTnited 
States, respondents and their predecessors in office, as Secretary of 
the Interior and as Commissioner of the General Land Office, have 
at all times, since the making of the entry here in question, been 
charged with the administration of all laws and with the execution 
of all duties appertaining to the sale and disposal of the public lands 
of the United States: that the administration of those laws and the 
discharge of those duties involve on the part of respondents the 
exercise of a sound judicial discretion, and not merely the 

23 performance of ministerial duties; that among these duties 
is the decision of all questions affecting the validity of any 
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entry made upon any part of the public* domain under the public 
land laws of the United States, when the same shall have been 
brought to their attention in the due and regular course of admin¬ 
istration and in the manner provided by law and the regulations 
authorized thereunder; and that the decision of all such questions 
by your respondents is exclusively within their jurisdiction and is 
not reviewable by mandamus or other direct proceedings in any 
court of law or equity. 

Further answering, respondents aver that in the exercise of their 
jurisdiction as aforesaid, after due notice and opportunity to be 
heard on the part of the relator and the entryman, Samuel D. Pick¬ 
ens, when the matter was brought before your respondents for ex¬ 
amination, consideration, approval or disapproval in the due and 
regular course of business, and after due hearing, examination, and 
consideration of the appeals taken by relator as set forth in para¬ 
graphs 1<> and lb of the petition, respondents decided, upon the 
record made, and as averred in said paragraphs 15 and 16 of the 
petition: (1) that the entry here in question made by Samuel D. 
Pickens aforesaid was in derogation of the public land laws of the 
United States and in fraud of the United States, and should be 
canceled; (2) that the receiver's final receipt procured by and 
issued to said Pickens, as set forth in relator's petition, was procured 
by said Pickens through false and fraudulent testimony offered by 
him and in his behalf at the time of making final proof 
24 on his said entry;, and (3) that well within two years from 
the issuance of said receiver’s final receipt, a protest against 
the validity of said entry, good and sufficient, in fact and in law, 
within the meaning of the proviso to section 7 of the act of March 3, 
1<S91, cited in paragraph 6 of the petition, was duly and regularlv 
filed, and that the proceedings against said entry thereby initiated 
continued up to and resulted in the bidding of said entry for can¬ 
cellation as aforesaid. . 

Wherefore, having fully answered the petition of the relator, your 
respondents pray that the rule to show cause herein issued may be 
discharged, that the petition aforesaid may be dismissed with costs 
to the respondents, and that they may go hence without day. 

SAMUEL ADAMS, 

Acting Secretary of the Interior. 
FRED DENNETT, 

Commissioner of the General Land Office. 


CHARLES W. COBB, 

Assistant Attorney General; 
F. W. CLEMENTS, 

First Assistant Attorney; 

C. EDWARD WRIGIIT, 
Assistant Attorney, 

For Respondents. 
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District of Columbia, ss: 

Samuel Adams, being first duly sworn, says that he is First As¬ 
sistant Secretary of the Interior, and during the absence of the Sec¬ 
retary of the Interior, is, pursuant to law, now Acting Secretary of 
the Interior; that he has read over the foregoing answer by 
25 him subscribed, and knows the contents thereof; that the 
matters and things therein set forth he is informed are true, 
and he believes them to be true. 

SAMUEL ADAMS, 

Acting Secretary of the Interior. 

Subscribed and sworn to this 7th day of March, 1912. 

Before me, 

[seal.] W. BERTRAND ACKER, 

[l. s.] Notary Public for the District of Columbia. 

District of Columbia, ss: 

Fred Dennett, being first duly sworn, says that he is Commis¬ 
sioner of the General Land Office; that he has read over the fore¬ 
going answer by him subscribed, and knows the contents thereof; 
that the. matters and things therein set forth, he is informed are 
true, and he believes them to be true. 

FRED DENNETT, 

Commissioner of the General Land Office. 

Subscribed and sworn to this 7th day of March, 1912. 

Before me, 

[seal.] CHARLES B. STRONG, 

Notary Public for the District of Columbia. 

Service acknowledged this 7th dav of March, 1912. 

CHARLES IL PIERCE, 

Attorneys for Relator. 


26 Demurrer. 

Filed July 11, 1912. 

******* 

The relator, the Linn & Lane Timber Company, says that the 
answer and return of the respondent- is bad in substance. 

S. V. HAYDEN, 

CHARLES R. PIERCE, 

Attorneys for Petitioner. 


The matters of law to be argued are: 

1. That on November 21, 1906, there was no pending contest, 
protest or proceeding whatsoever, within the terms of the proviso 
of Section 7, of the Act of Congress approved March 3, 1891. 

2. That the telegrams sent to the Secretary of the Interior dated 
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December 31, 1904, and January 1, 1905, referred to in these pro¬ 
ceedings were not a contest or protest. 

3. That a general suspension order is not a contest or protest. 

4. That the defenses set out in the return are vague, not re¬ 
sponsive and do not make discovery as called for by petitioner. 

5. That the Acts of the Honorable Secretary of the Interior in 
this behalf are ministerial and do not require the exercise of dis¬ 
cretion within the purview of the statute in such cases made and 
provided. 

S. V. IIAYDEN, 

CHARLES R. PIERCE, 

Attorneys for Petitioner. 

27 Supreme Court of the District of Columbia. 

Friday, March 7th, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugli presiding. 

******* 

Upon motion of the Attorneys of record for the Respondents in 
open Court, it is ordered that Franklin K. Lane successor of Walter 
L. Fisher as Secretary of the Interior, be substituted as respondent 
in place and stead of said Walter L. Fisher. 

Supreme Court of the District of Columbia. 

Friday, March 14 th, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 

******* 

This cause came on to be heard upon the petition, the rule to show 
cause issued thereon, the answer of respondents, and demurrer to 
said answer, and after argument thereon by Attorneys of record 
for the respective parties was submitted to the Court. Upon con¬ 
sideration whereof it is ordered that said demurrer be and hereby 
is overruled. 


28 Supreme Court of the District of Columbia. 

Tuesday, April 1st, 1913. 

By order of Harry M. Clabaugh, Chief Justice of said Supreme 
Court, presiding, the Court is opened by proclamation of the Mar¬ 
shal, pursuant to rule of the Court. 

******* 

Now come here as well the petitioner by its attorney, Mr. S. V. 
Hayden, as the respondents by their attorney, Mr. C. E. Wright; 
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whereupon it appearing to the Court that the demurrer of petitioner 
to answer ol respondents herein was overruled on the 14th day of 
March, 1913, and the petitioner by its attorney now in open court 
says that it will stand upon its said demurrer, it is ordered that 
judgment on said demurrer be entered. 

Therefore, it is considered that the rule to show cause herein be, 
and the same is hereby discharged; the petition dismissed and that 
the respondents recover against the petitioner the costs of their de¬ 
fense, to be taxed by the Clerk and have execution thereof. 

Wednesday, April 2, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugli presiding. 

***** * * 

Now comes here the petitioner by its Attorney of record, Mr. S. 
V. Hayden, in open Court and notes an appeal to the Court of 
Appeals of the District of Columbia in this cause, and the penalty 
of the bond for costs on said appeal is hereby fixed in the sum of 
one hundred dollars ($100.), or in lieu thereof, a deposit of Fifty 
Dollars ($50.). 

29 Memoranda. 

May 2, 1913.—Time to tile transcript of record extended to the 
8th day of August, 1913. 

May 18, 1913.—$50.00 deposited in lieu of appeal bond. 

Designation for Transcript of Record. 

Filed August 2, 1913. 

******* 

The clerk of the court in preparing the transcript of the record 
on the appeal of the relator in the above-entitled cause, will please 
include therein the following: 

1. Relator’s petition and exhibits. 

2. Rule to show cause. 

3. Respondents’ answer. 

4. Relator’s demurrer. 

5. Order substituting respondent. 

6. Order overruling demurrer. 

7. Election of petitioner to stand on demurrer. 

8. Discharge of rule to show cause. 

9. Dismissal of petition with costs against petitioner. 

10. Notation of appeal. 

11. Order fixing security for costs. 

12. Deposit of $50.00 cash security. 

13. Assignment of Errors. 

30 14. This designation. 

S. V. HAYDEN, 

C. R. PIERCE, 

Attorneys for Relator. 


3—2588a 
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Service of copy of the above designation acknowledged this 8th 
day of April, 1913. 

C. E. WRIGHT, 
Attorney for Respondent -. 


Relator's Assignment of Eiror. 

Filed August 4, 1913. 

******* 

It is respectfully submitted that the Court erred in overruling the 
relator s demurrer to the respondents’ answer and dismissing the 
relator's petition herein. 

S. V. HAYDEN, 

C. R. PIERCE, 

Attorneys for Relator. 

Memoranda. 


August 4, 1913.—Time to file transcript of record further ex¬ 
tended to and including the 18th day of August, 1913. 


31 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
30, loth inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 


made part of this transcript, in cau-e 


54363 


wherein 


The United States ex relatione The Linn & Lane Timber Company 
is Petitioner and Franklin K. Lane, Secretary of the Interior, et al. 
are Defendants, as the same remains upon the files and of record in 


said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th dav of August, 1913. 

v O 


[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Cleric, 

By ALF G. BUHRMAN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2588. The United States ex relatione The Linn & Lane Timber 
Co., appellant, vs. Franklin K. Lane, Secretary, etc., et al. Court of 
Appeals, District of Columbia. Filed Aug. 20, 1913. Henry W. 
Hodges, clerk. 
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STATEMENT OF FACTS. 

This case comes up to this court on appeal from the 
Supreme Court of the District of Columbia from the or- 




2 


tier of the trial judge overruling the plaintiff’s demurrer 
and dismissing its petition. 

The facts upon which the proceedings are based are as 
follows: On February 9, 1912, the Linn and Lane Timber 
Company, a corporation transacting business in the State 
of Oregon, through its officers and attorneys filed a peti¬ 
tion for a writ of mandamus against the Secretary of the 
Interior and the Commissioner of the General Land Of¬ 
fice praying that the court issue a writ of mandamus 
against them directing them to issue a patent to 
the petitioner. An answer to the petition was filed 
by the respondents which was regarded as insufficient 
by the petitioner who thereupon demurred, but the demur¬ 
rer was overruled. No opinion of the lower court was 
filed with its judgment so that the argument must neces¬ 
sarily be of an original nature. The petition sets forth 
that the Linn and Lane Timber Company pur¬ 
chased with several intervening purchases the title of one 
Samuel D. Pickens to certain land described in the State 
of Oregon. The title of Samuel D. Pickens was evidenced 
by a final receiver’s receipt and entry to certain lands ac¬ 
quired by the said Samuel D. Pickens under the Home¬ 
stead Act. The lands were purchased more than two 
years after the issuance of the final receiver’s receipt and 
no protest or contest had been filed against said entry. 
It is pointed out that certain proceedings were undertaken 
which resulted in the holding of the entry for cancellation, 
without any actual proof that a protest or contest had 
been filed within the two-year period. 

The reply of the respondents filed March 7, 1912, is to 
the effect that the matter is entirely within the jurisdiction 
of the Department of the Interior and it will be noticed that 
in the third paragraph of the respondents reply (Rec., 14) 
the answer is that “the respondents decided * * * (3) 
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that well within two years from the issuance of said re¬ 
ceiver s final receipt, a protest against the validity of said 
entry, good and sufficient, in fact and in law, within the 
meaning of the proviso to Section 7 of the Act of March 3, 
1891, cited in paragraph 6 of the petition, was duly and 
regularly filed, and that the proceedings against said entry 
thereby initiated continued up to and resulted in the hold¬ 
ing of said entry for cancellation as aforesaid.” 

It will be noticed therefore, first, that the company is 
an innocent purchaser of title, which according to the 
holdings of the Interior Department at the time the land 
was purchased and according to the practice was a valid 
title confirmed of any alleged defects. Second, it will be 
noticed that the respondents decline to submit the 
facts upon which they rely, and third, that the respondents 
failed to assert that as a matter of fact a protest was filed 
but only assert that the respondents decided that a protest 
was filed. 

Argument. 

This is an entirely new case, and apparently not within 
any of the decisions which have been heretofore rendered 
by this court. Heretofore the court has been enabled by 
the answer of the respondents to determine the facts upon 
which the Department acted and to determine whether 
the respondents had sufficient facts upon which to 
take the required action. In the present case this 
does not appear. The respondents not only failed to urge 
what the facts were, upon which they acted, but also failed 
to allege that there were any facts but merely assert that 
they decided that there were facts. In other words, the 
respondents decline to make a defense to the petition. We 
call attention of the court to certain matters. 

The Linn and Lane Timber Company, like numerous 
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t‘tlier organizations of the same sort, engaged in saw mill 
and lumbering business in the uncleared lands of Oregon. 
At the time that it entered into this country there were no 
laws under which it could purchase timber land directly 
from the Government. There were also no laws under 
which timber could be purchased from the surrounding 
lands which were open and public lands by this 
corporation. So it could neither purchase the timber nor 
could it purchase the land with the timber thereon. It there¬ 
fore had to rely upon others acquiring the title to the lands 
or an interest in the lands and upon purchasing from them 
cither the timber or the land. This it could do in many 
ways. It could purchase lands within various grants to the 
railroads, States, and the like; it could purchase the various 
selections rights under Forest Selection Act or Railway In¬ 
demnity and Selection Acts and also by means of Soldier's 
Additional Scrip. But in doing this, the company was 
always dealing second hand with the Government, that is 
the contract would be between the Government and the 
person from whom the Timber Company purchased the 
right and not between the Government and the Timber 
Company itself. On March 3, 1891, Congress passed 
among the provisions of the Omnibus Land Bill Section 
7 and the proviso thereto which recognized that there 
could be bona fide purchasers of unpatented lands from 
homesteaders. See U. S. vs. Clark (200 U. S., 601). 
This act provided that patents shall issue two years after 
the issuance of final receiver’s receipt and certificate in 
homestead cases if no protest or contest has been filed. 
It was an act giving a stability to this form of evidence of 
title and as the act was interpreted contemporaneously and 
subsequently, no person would have any hesitation in pur¬ 
chasing titles of this character. 

The timber business is a legitimate business and it is 
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the pioneer business in Oregon 'and other States that 
cleared the land for the agriculture that followed. It is a 
business that involves great risks and great expense. 
However, the Act of March 3. 1891, plainly to the ordinary 
observer, gave warrant to the opinion that as an ordinary 
matter of property right final receipts after the lapse of 
two years, with no contest or protest of record, was the 
equivalent of a patent. 

The question as to what constitutes a protest or a contest 
is still an open one. It is a matter within the discretion 
of the Department, but like any other matter of discretion 
it cannot be used arbitrarily. 

“If, in the present case, nothing had been pending 
at the expiration of two years from the issuance of the 
final receipt, and the Secretary had arbitrarily refused 
to issue a patent, we would have a very different case.” 
Fisher vs. Grand Rapids Timber Company, decided 
November 6, 1911, (KSj'v'h- 

Does not that rule apply in the present case? What was 
filed within the two years? Was anything filed within the 
two years? We do not presume that the court will determine 
that a contest or a protest was filed merely because the re¬ 
spondents say that they found that a contest or a protest 
was filed. We most respectfully submit that the respond¬ 
ents in coming before the court as litigants, come as indi¬ 
viduals, and are subject to the same rules as any other liti¬ 
gant, therefore cannot be heard to say that the fact in 
issue shall remain undisclosed. In other words, if the 
facts in answer to a petition for a writ of mandamus are 
undisclosed does not the point above quoted describe the 
answer, “If, in the present case, nothing had been pending 
at the expiration of two years from the issuance of the final 
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receipt, and the Secretary had arbitrarily refused to issue 
a patent, we would have a very different case.” 

If the petition alleges that no protest or facts consti¬ 
tuting a protest were pending at the end of two years 
and the answer fails to disclose that there was a protest 
pending at the expiration of two years or any facts from 
which a protest could be construed, then is not this case 
exactly within the rule above outlined? 

We do not desire to place ourselves before the court 
as merely temporizing, we believe the facts of this case 
when fully disclosed to the court can be entirely distin¬ 
guished from any case that has been presented to the 
court for adjudication. We believe, however, and we 
most respectfully submit that an argument upon the es¬ 
sential facts of the case is premature, and will be until a 
sufficient answer is filed by the respondents. 

It will be noticed that (Rec., p. 7) the petitioner re¬ 
quested that the respondents be compiled to make answer 
to the following interrogatory: 

“Was any protest or contest pending, or any charge 
whatsoever made against said final receiver’s receipt 
and entry, or any proceedings of any nature whatso¬ 
ever directed against said entry within two years from 
the date of the issuance of said receipt or said entry? 
If yea, attach as a part of your answer a copy or copies 
of such charge or proceedings.” 

It will therefore be seen that the petitioners have in good 
faith done everything possible to require that the full facts 
be shown to the court and that the respondents maintain 
the attitude that they are not required to disclose said facts. 
We earnestly suggest that an examination be made of the 
Secretary’s opinion reported (Rec., pp. 11 and 12), and 
we call attention that no fact is alleged in the final opinion 
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of the Secretary in the matter as to anything the Depart¬ 
ment relied upon in holding that a protest had been filed 
within the two years. 

We submit that under the law of this case and upon 
the record as it now stands, it has not been disclosed that 
any protest whatsoever was filed within the two years of 
the date of the final receiver’s receipt and that the respond¬ 
ents have failed to answer and to show that there was any 
protest or any facts constituting a protest and therefore 
until the respondents make answer as required by the in¬ 
terrogatories there are no facts upon which the courts can 
determine that the action of the respondnts in declining to 
issue the patent was not arbitrary. 

For the reasons urged it is respectively submitted that 
the judgment of the lower court should be reversed. 

S. V. Hayden, 

Charles R. Pierce. 
Herbert L. Franc, 
Attorneys for Appellant. 



